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Current Vopics. 





‘THE United States Court sitting at Port- 

land, Me., recently, rendered an import- 
ant adjudication with reference to the duties 
of a master of a vessel in scuttling a burning 
ship in a harbor, when such scuttling has be- 
The defend- 
ants in the case at bar were the owners of 
the three-masted schooner William H. Jones, 
which sailed from Rockland, Me., February 
8, 1893, for New York, with lime. On the 
following morning, when about forty miles 
southwest of Seguin, fire was discovered in 
the cargo, and the vessel was at once put 
about and headed for Rockland Harbor, 
which she reached on February 11, in tow of 
the tug N. Smith. After having 
been Rockland Break- 
water, the hatches of the vessel were battened 
down and the schooner stripped of her sails. 
Strenuous efforts were made by the crew to 
extinguish the fire, and it was thought, after 
some days, to be under control, but on the 
afternoon of March 21, the flames burst forth 
with renewed fury and in a short time there- 


come necessary or advisable. 


Somers 
anchored near the 


after the vessel was a mass of fire, and evi- 
dently doomed. In order to save as much 
of the vessel as possible, the owners ordered 
her scuttled. The schooner continued to lie 
in the harbor, an obstruction to navigation, 
until September, 1893, when the United 


States brought a bill against her owners, 


Circuit Court to compel the owners of the 
Jones to remove her hulk on the ground that 
it was an obstruction to navigation. This 
bill was dismissed by Judge Webb on the 
| ground that the act of her owners in scuttling 
was incident to navigation, and that, under 
the circumstances, they acted within their 
lawful rights. The government carried the 
case up to the United States Court of Ap- 
peals, where an opinion, written by Judge 
Aldrich, was handed down, overruling Judge 
Webb and sustaining the bill. The court de- 
clared that the owners of the Jones should 
have towed her into deep water when the fire 
was found to be beyond control, or should 
have allowed the fire to take its course with 
the possibility that the water would check 
the flames before the vessel sank. It was the 
opinion of the court that having scuttled 
the schooner for the pecuniary gain, the 
owners should be financially liable for the 
expense of removing her hulk from the path 
of navigation. During the long time that 
the matter had been in litigation Congress- 
man Dingley and Senator Frye succeeded in 
procuring from Congress an appropriation 
of $1,500 for the removal of the hulk and the 
work was done by government officials. 
Under the circumstances the attorney-gen- 
eral of the United States authorized the dis- 
missal on the payment of costs by the de- 
fendant. 


A very interesting decision as to what con- 
stitutes conspiracy has just been rendered by 
the Supreme Court of this State, sitting at 
Buffalo. The case arose from a dispute 
between Typographical Union No. 9, of 
Buffalo, and the Machinists’ Union. The 
plaintiff, Edward Wunch, a linotype machin- 
ist, formerly employed in the composing 
room of the Buffalo Evening News, brought 
suit against David Shankland, as president 
of the Typographical Union, to recover dam- 
ages for alleged conspiracy in forcing him 
out of his position because he had refused to 
take out a card in the Typographical Union. 
The plaintiff testified that he was employed 
in the News’ composing room at a salary of 
$25 a week; that he had learned his trade of 





founded on an act of Congress, asking the 
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linotype machinist in the Mergenthaler fac- 
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tory in Brooklyn, N. Y., and was an expert 
in the care of linotype machines; that in June 
last he was solicited by Shankland and others 
to join the Typographical Union, which was 
desirous of controlling all the employes in 
the composing rooms of the different news- 
papers of the city; that he refused to join the 
said union, on the ground that he already 
belonged to the Machinists’ Union, and did 
not care to join another. On June 30, 1899. 
Shankland ordered the union printers in the 
News composing rooms to quit work and re- 
main out until Wunch was dismissed. In 
order to avoid the trouble and expense of a 
strike the proprietor of the News discharged 
Wunch, and he has since been out of em- 
ployment, although he had made diligent 
efforts to secure work elsewhere. Wunch’s 
evidence was corroborated by that of com- 
petent witnesses. Wunch, in his complaint, 
asked for damages at the rate of $25 a week 
up to the time of the commencement of the 
action, and $25 for expenses in telegraphing. 
etc., in his efforts to obtain another position. 
Justice Childs, before whom the case was 
tried, held that a conspiracy had been practi- 
cally established, and that the only question 
for the jury to consider was as to the amount 
of damages due the plaintiff. The court 
said: “ From the evidence presented I am 
satisfied that Mr. Wunch is entitled to re- 
cover damages. Mr. Wunch says he could 
not conscientiously take out a card in the 
typographical union. Mr. Butler was forced 
to discharge him to avoid a strike. The 
union had a right, if Mr. Butler employed a 
man obnoxious to them, to withdraw, and 
they had a right to fix wages and hours of 
work, but they had no right to force this man 
out of his position. The testimony shows 
that he was a competent machinist. His 
duty after he was discharged was to diligently 
seek work elsewhere. He testifies he did so 
and was unable to procure it. He is entitled 
to recover damages, and it is for the jury to 
say how much he should have.” Shankland 
admitted on the stand that the circumstances 
of the case had been clearly stated. The 
court, in charging the jury, said in part: 
“ There was an effort on the one side, on the 
part of the union, to enforce rules which 





it has made, and which it claims it had a 
right to enforce and the manner in which it 
attempted to do it in this case was shown in 
the testimony taken. On the other hand, it 
is claimed by the plaintiff that the union 
could not adopt a rule and enforce it against 
him in that manner, and that presents the 
question of law which the courts must be re- 
sponsible for, not the jury, nor the union, nor 
the plaintiff. That question having been de- 
cided in this case, so far as this court is con- 
cerned, it simply remains for you to assess 
the damages which the plaintiff is entitled to 
recover.’ The jury returned a verdict in 
favor of the plaintiff for $650 damages. But 
the matter may not end here. Wunch de- 
clares his intention to sue other members of 
the union for damages, and to bring criminal 
proceedings against them for conspiracy. 
He will also sue the union to be reinstated 
in his position, 


In Skaneateles Waterworks Co. v. The 
Village of Skaneateles, decided by the New 
York Court of Appeals, Dec. 5, 1899, it was 
held that a municipal corporation may, under 
the act, chapter 181 of the Laws of 1875, con- 
struct for itself a complete water system, not- 
withstanding it had previously granted to a 
private water company, organized under 
chapter 737 of the Laws of 1873, a franchise 
for that purpose, and the company had estab- 
lished for the municipality, at great expense, 
a complete and sufficient water supply; in 
other words, the municipality, although hav- 
ing the power to acquire by purchase or con- 
demnation proceedings the plant of the pri- 
vate company, is not legally bound to do so, 
but may duplicate it with its own plant, thus 
practically destroying the value of the prop- 
erty of the old company. The Court of Ap- 
peals holds that the provisions of the act of 
1875 embodied in the amendments thereto 
of 1893 and 1894 permitting the municipality 
to tax the old company for the purpose of 
constructing the new municipal plant, and 
permitting a discriminating tax to be im- 
posed against the patrons of the old com- 
pany, are unconstitutional, being in violation 
of that clause in the Federal Constitution 
which prohibits a State legislature from 
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passing laws impairing the obligations of a 
contract. The unconstitutional provisions, 
however, being separable from the main pro- 
visions, do not invalidate the entire act. 

The opinion of the court, by Chief Judge 
Parker, is lengthy, thorough and carefully 
prepared. It was concurred in by all the 
members of the court except Judge Bartlett, 
who read a dissenting opinion, and Judge 
Haight, who did not vote. The following 
important paragraphs are taken from the pre- 
vailing opinion: 


All franchises come from the State, although the 
legislature may, and often does, delegate to mu- 
nicipal authorities the right to take final action in 
the procedure resulting in the creation of a fran- 
chise. (Ghee v. Northern Union Gas Co., 158 N. 
Y. 510, 513.) The effect of such action, if within 
the legislative permission, is to allow the grantee 
to carry on the business authorized by the fran- 
chise. All rights not expressly granted by it are, 
as we have seen, reserved. The rights thus re- 
served include in part the granting of a franchise 
to another corporation to carry on the same busi- 
ness in the same territory. The power to grant 
the additional franchise. as well as the first one, the 
municipality acquires from the legislature, which 
has the power to determine whether the rights 
reserved upon the grant of the first franchise shall 
he exercised by a private corporation or by the 
municipal corporation. Tt may well be that com- 
petition by the municipality more seriously affects 
the earning capacity of the private corporation 
than would the competition of another private cor- 
poration: but the test of legislative power in such 
case is not whether the agency selected to con- 
struct and operate competing waterworks is effec- 
tive or otherwise. but whether the statute providing 
for the agency also contains provisions assisting 
it to impair or destroy the property of the private 
corporation by other means than competition. 


Judge Bartlett urged that the property of 
the old company should be purchased by 
private contract or condemned under the 
statute before the municipal water company 
was permitted to begin work on its plant. 
and that the legislature possessed no power 
to authorize a village to organize a water 
company when its trustees had previously 
eranted a franchise for a private corporation 
to do the same thing. 


Apropos of the Molineux trial, the fol- 
lowing English view of the jury question, 





from the London Law Journal, undoubtedly 
will be of interest: 


It is fortunate that in England resort is not 
often had to the common-law rights of challenging 
jurors, and that unwillingness of jurors to serve is 
not so great that it cannot be overcome by an 
eccasional fine. We have not even found need for 
a law book on the jury laws, and it is to Ireland 
and the United States that we have now to look 
for the literature and practice as to challenges. 
In a recent trial in New York of one Molineux 
for murder, challenges and claims of exemption 
were so numerous that it took about a month to 
get a full jury, during which period the luckless 
jurors who were not exempt, or had not been suc- 
cessfully challenged, had to remain in the court 
awaiting the completion of their dozen. The list 
of exemptions in England is sufficiently long, but 
jury trials are less protracted, and, on the whole, 
less frequent than in the United States: and our 
climate and the existence of a larger leisured class 
permit us to discharge public duties with more 
patience than our enterprising cousins across the 
seas. 


eee > a 


Aotes of Cases. 


Negligence —- Invitation by Doorman to Pas- 
sengers at Railroad Station to Cross Track Ahead 
of Incoming Train. —In Beecher vy. Long Island 
R. R., decided by the New York Court of Ap- 
peals, on January 9, 1900 (MS.), it appeared that 
a railroad company had for many years. at a cer- 
tain hour every morning, started a train on the 
second track from one of its suburban stations to 
the city, and upon announcement by the doorman 
of the train travelers would rush out and across 
the first to the second track to take it; that on 
the morning in question the usual announcement 
was made by the doorman, whereupon the plain- 
tiff's testator, without looking or listening, hur- 
ried out with the crowd towards the second track, 
when he was struck and killed by a train which 
had been negligently run in on the first track as 
he was crossing it. It was held that the question 
of the testator’s contributory negligence should be 
left to the jury: that in such a case it is a question 
for the jury to say whether the announcement by 
the doorman did not constitute an invitation to 
passengers to pass ovt and over to the second 
track, and an assurance that the way was free 
from obstructions, and would remain so for a 
‘easonable time to enable them to pass in safety. 
Che following is the opinion: 

Parker, Ch. J. — The plaintiff’s testator having 
either looked nor listened as the train approached 
hich caused his death, the query is whether the 

court must say that his negligence contributed to 
the result or the jury may say that it did not. The 
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jury were at liberty to find from the evidence be- 
fore it that the defendant had started the train on 
the south track substantially every morning for 
many years, and that during all that period of 
tuume, upon the announcement by the doorman of 
“the rapid transit for Brooklyn,” the people were 
accustomed to rush out of the station, over the 
station platform to the north tracks, then across 
them to and upon the platform, in readiness to 


board the train as soon as it came to a stop; and | 


that this custom had been so long continued that 
such an announcement by the doorman on the 
morning in question constituted an invitation to 
every passenger there, including the plaintiff's 
testator, to pass out of the station, across the 
station platform, then over the north tracks and to 
the platform of the south track, with the assurance 
that the way was not only free from obstructions, 
but would remain so for such a reasonable time as 
would enable them to pass to the train in safety. 
and, therefore, it was for the jury to say whether 
in accepting that invitation and proceeding as 
plaintiff's testator did, without looking and listen- 
ing, and in the manner described by the witnesses, 
he was nevertheless exercising that reasonable 
care and caution which the situation demanded. 
Cases in which the principle is invoked which lies 
at the foundation of this decision are Terry v. 
Jewett (78 N. Y. 338), Brassel v. N. Y. C. & H. 
R. R. R. (84 N. Y. 241), Palmer v. N. Y. C. & 
H. R. R. R. (112 N. Y. 234), Oldenburgh v. N. 
Y.C. & H. R. R. R® (124 N. Y. 414). 


. 


IMPUTED CONTRIBUTORY NEGLIGENCE. 
HE reason for any rule is, necessarily, a con- 
trolling factor in determining its validity and 
its scope. ‘ And hence it is that our lawyers are, 
with justice, so copious in their encomiums on the 
reason of the law; that they tell us that the law 
is the perfection of reason; that it always intends 
to conform thereto and that what it not reason is 
not law.” (Blackstone, Vol. 1, p. 70.) 

For “ The law consists, not in particular in- 
stances and precedents, but in the reason of the 
law; for the reason is the life of the law — nay, 
the law itself is nothing but reason.” (Broom’s 
Legal Maxims, p. 153, quoting from Lord Holt, 
in Ashby v. White, 2 Lord Raym. 957, and from 
Co. Litt. 97b.) 

Hence it is well said that whoso knoweth not 
the reason of the law, knoweth not the law. 

The principle affixing liability to negligent con- 
duct injurious to another is readily perceived and 
easily understood. “ Among people living to- 
gether on our crowded earth, there are. neces- 
sarily, more or less rights and interests of person 
and property in a measure depending upon one 
another. * * * As individuals and their prop- 
erty exist, not only separately but also in a com- 


| bined whole, there is a use legitimate, therefore 

permissible, for every man’s exertions and estate; 
| but it is unlawful for one to employ either in a 
| way to.injure those parts of the combined whole 

which belong to others.”’ (Bishop, Non-Contract 
| Law, sec. 14.) Hence, upon all men is enjoined 
the duty to exercise ordinary care and caution so 
to conduct themselves and to use their own that 
injury to another shall not result. 

* There cannot be neglect without the existence 
of a corresponding duty.” (Kennedy v. Chase, 


| 119 Cal. 637, 640; 63 Am. St. Rep. 153, 156.) It 
| is therefore clear that an action based on negli- 


gence is an appeal to the law’s remedies to compel 
compensation for injury resulting from breach by 
the defendant of a duty by him owed to the 
plaintiff. 

Now, first, upon what principle rests the rule 
giving immunity to the invader of another’s rights 
if there “contributory negligence” in any 
degree on part of that other? And second, upon 
what principle can the contributory negligence of 
one be imputed to another in fact in nowise guilty 
of it? 


” 


be 


First. 

By a number of courts and some authors, the 
rule of contributory negligence is regarded as one 
of the law’s principal foundation stones and of 
great antiquity. In Railroad v. Aspell (23 Pa. St. 
147; 62 Am. Dec. 323) plaintiff, a passenger car- 
ried by his station, jumped from the platform of 
his car, although warned to desist, and was seri- 
ously hurt in consequence. Said Black, Ch. J.: 
“Tt has been a rule of law from time immemorial, 
and it is not likely to be changed in all time to 
come, that there can be no recovery for an injury 
caused by the mutual default of both parties.” 

This language, delivered in 1854, is quoted by 
Beach (Contributory Negligence, sec. 14); yet it 
seems that until April 22, 1809, the English speak- 
ing world lived in ignorance of this rule so solicit- 
ous for the welfare of wrongdoers, for not until 
that date was pronounced the judgment on motion 
for new trial in Butterfield v. Forrester (11 East, 
60; 10 Rev. Rep. 433), of which case Beach him- 
self says: “ This is believed to be the earliest 
reported case in the English law in which the 
general rule as to contributory negligence is dis- 
tinctly announced.” (Section 8.) And, Sir Fred. 
Pollock, in preface to Vol. to of the “ Revised 
Reports,” says: “ Butterfield v. Forrester is the 
first of the modern line of cases on contributory 
negligence.” 

The “ rule of law from time immemorial ” of the 
learned and able Jeremiah Black has been, when 
he wrote, forty-five years known to men. 

Looking into the facts of the Butterfield case 
to ascertain the principle determining it, it is seen 
that the defendant. to enable repairs to be made 
upon his house, which was close to the road side 





at one end of the town of Derby, had put up a 
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pole across this part of the road, a free passage 
being left by another branch or street in the same 
direction; that at eight o’clock of an August even- 
ing when they were just beginning to light 
candles, but while there was light enough to dis- 
cern the obstruction at one hundred yards dis- 
tance, plaintiff left a drinking house not far from 
the obstruction and, riding at the utmost speed of 
his horse and for that reason observing no 
obstacle, rode against the pole, fell with his horse 
and was much hurt in consequence. At the trial, 
Bayley, J., instructed that if a person riding with 
reasonable and ordinary care could have seen and 
avoided the obstruction, while plaintiff was riding 
extremely hard and without ordinary care, the 
verdict should be for the defendant. On motion 
by plaintiff for a new trial, Bayley, J., said: ** The 
plaintiff was proved to be riding as fast as his 
horse could go, and this through the streets of 
Derby. If he had used ordinary care, he must 
have seen the obstruction; so that the accident 
appeared to happen entirely from his own fault.” 
Whereupon, Lord Ellenborough, Ch. J., said (of 
course, speaking of the record before him): “A 
party is not to cast himself upon an obstruction 
that has been made by the fault of another and 
avail himself of it, if he do not himself use com- 
mon and ordinary caution to be in the right. In 
cases of persons riding upon what is considered 
to be the wrong side of the road, that would not 
authorize another purposely to ride against him. 
One person being in fault, will not dispense with 
another’s using ordinary care for himself. 
things must concur to support this action, an 
obstruction in the road by the fault of the defend- 
ant. and no want of ordinary care to avoid it on 
the part of the plaintiff.” 

It will be observed that in this case the defend- 
ant’s injuries resulted from highly reprehensible 
conduct on his part, 7. ¢., riding at full speed and 
recklessly through the streets of Derby, thus pre- 
senting the question whether one so defiantly 
violating his social duty and, in that very act in- 
jured, though in consequence of a like breach of 
duty in another, would be heard in the courts to 
complain of that other. Clearly that the 
question the case answered. 

But the doctrine was 


Two 


was 


soon extended and to 


cases to which the formula announced in the But- | 
terfield case was inapplicable (see remarks of | 


Redfield, J.. in Robinson v. Cone, 22 Vt. 213), the 
courts assuming that the reason in all cases for 
refusing relief was the wrong of the plaintiff. 
(See 1 Hill, Torts, 124 et seg.; Addison on Torts, 
vol. 1, pp. 36 and 609; Shearman and. Redfield, 
sec. 25 (3d Ed.); Moak’s Underhill on Torts, p. 
280; Thompson on Negligence, pp. 1146-7.) As 
late as 1889, Bishop (sec. 460, Non-Contract Law), 
wrote: 

“ Obviously, it is a particular instance within the 
wider doctrine that a court of law will not give 








redress to a plaintiff whose case shows wrong in 
himself in the very matter whereof he complains. 
* * * A familiar expression of it is that one 
coming into court must come with “ clean hands.” 
And a familiar illustration is that if two persons 
join in a tort and one of them pays the damages, 
he cannot enforce contribution against the other. 
* * * *To reject the rule of contributory negli- 
gence therefore, would not only reverse a line of 
decisions extending back to early times, but it 
would likewise take away from our legal structure 
a foundation pillar whereon a much larger por- 
tion of it than mere negligence, rests.” In accord- 
ance with this theory Keefe v. Railway (92 Iowa, 
182) was determined. There, a workman was 
employed where directed in a railroad yard where 
men were constantly at work as everybody knew. 
He faced from an approaching engine which he 
did not see, but might have seen had his time been 
spent watching for reckless men instead of devot- 
ing it to his task. Nothing interrupted the view 
of the engineer who, on level ground, without 
once looking to where he was going or 
whether were where he knew they were 
likely to be, ran this man down and killed him. 
That was manslaughter; yet the court said, p. 
186: “It is not sufficient that means of knowl- 
edge were available and not used.” No sane man 
would argue the justice of this decision. 
Common sense revolts at the charge that this man 
committed crime in thus suffering death, and 
humanity can only view with horror the sight of 
the driven from a court of 
as the court proclaimed, they 
claimed only through the iniquity of the husband 
and father. 

* There cannot be neglect without the existence 
of a corresponding duty.”” That engine driver 
owed the decedent the duty of moving his ponder- 
ous and dangerous agent with due caution with 
respect to the decedent. Did the decedent owe 
him the duty to watch against his law forbidden 
course? Suppose it to be property in peril. It does 
not concern the defendant that the plaintiff is care- 
less. Such conduct confers no warrant upon an- 
other to injure it. The owner owes duty to guard 
it neither to the invader nor to another. We have 
seen that the defendant is liable because and only 
because he has exerted force beyond the limits 
To say that the defendant, who 
has confined himself within his own boundaries, 
is a joint tort feasor because he has failed to exer- 
cise ordinary caution — which would have enabled 
him to resist or to evade the unlawful force of his 
aggressor, is to proclaim nonsense as logic. 

But, the law is not always so nice in respect to 
the claims of wrongdoers. “ He who meets his 
assailant with excessive violence is answerable to 
him in damages for the excess.” (Bishop, Non- 
Contract Law, sec. 200.) He is answerable in the 
very court that turns the negligent plaintiff from 


see 
men 


for 


widow and children 


justice because, 


that are his own. 
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its doors because of his “unclean hands.” In- 
deed, in such case, each party may have his action; 
the assailed, for the assault, the assailant, for the 
excessive beating. The thug may recover dam- 
ages for the beating he intended for the assailed 
whose prowess he underestimated; but the inex- 
perienced woman from the country run down by 
a reckless driver is whipped out of court as hav- 
ing “unclean hands” in that she did not exer- 
cise the care and caution of an ordinarily prudent 
man. (Woolf v. Beard, 8 C. & P. 373 [Q. B. May 
25, 1838]; Webb’s Pollock, p. 540.) Had Keefe, 
without provocation and in wantonness assailed 
the engineer, who, carried away by his inflamed 
passions, slew him when death was unnecessary 
for self-defense, the Lowa court would have seen no 
evil taint in Keefe preventing justice to his widow. 

The doctrine of these writers is what Sir Fred. 
Pollock calls the “ penal theory” (Pollock on 
Torts, p. 570), of which he says: “It rather sug- 
gests as the ground of the doctrine that a man who 
does not take ordinary care for his own safety is 
to be in a manner punished for his own careless- 
ness by disability to sue any one else whose care- 
lessness was concerned in producing the damage. 
But this view is neither a reasonable one nor sup- 
ported by modern authority, and it is already dis- 
tinctly rejected by writers of no small weight.” 
So Campbell, 180; Horace Smith, 226; Wharton, 
sec. 300 et seg.; Beach, secs. 12, 13: Shearman & 
Redfield, sec. 63 (5th Ed.). 

Recognizing the untenability of the penal theory 
yet determined to maintain the doctrine, it was 
made by some to rest upon the maxim, “ /olenti 
non fit injuria.” | But the assumption that one 
negligent willed the destruction of his life or 
property was even more preposterous than the 
penal theory. Negligence, by its very definition, 
necessarily implies absence of thought and pur- 
pose. In an assemblage other than lawyers seek- 
ing a pretext for this rule, no man would be lis- 
tened to while arguing that one at a railroad 
crossing, allowing his attention to be diverted by 
a passing parade, and, in consequence, run down 
and killed, consented to his death. In Railway Co. 
v. Smith (98 Ind. 42) it was held that one charg- 
ing negligence could not, under that pleading. 
prove a wilful injury. 

Of this last contention, Wharton (Law of Negli- 
gence, sec. 132) says: “ Negligence, to state this 
in other words, necessarily excludes a condition of 
mind which is capable either of designing an in- 
jury to another or of agreeing that an injury 
should be received from another. To contributory 
negligence, therefore, the maxim ‘/olenti non fit 
injuria’ does not apply, because a negligent per- 
son exercises no will at all. The moment he wills 
to do the injury, or to combine in doing the 


injuria, then he ceases to be negligent, and the 
case becomes one of malice or fraud. Recogniz- 
ing thus clearly the difference between the nega- 





tive mental state producing negligence and the 
affirmative and active mental condition expressed 
by assent or wilfulness, he nevertheless under- 
takes (sec. 300) to make the doctrine of contribu- 
tory negligence rest upon the voluntary causal act 
of the plaintiff.” The true ground for the doctrine 
is that, by the interposition of the plaintiff's inde- 
pendent will, the causal connection between the 
defendant’s negligence and the injury is broken.” 
The objection that negligence precludes volition is 
answered by the statement that the law imputes 
wilfulness to the act of responsible beings, exon 
erating from the rule idiots, persons terrified and 
those acting in justifiable ignorance. But it is as 
clear as any proposition can be made that the 
unanswerable argument against the maxim applies 
with equal force to this. Yet it is at this hour the 
rule prevailing in several courts. 

A number of cases supported the rule by charg- 
ing the defendant only when his negligence had 
been the sole cause of the injury —a proposition 
“plainly not true.” (Shear. & 63, 5th 
Ed.; and see Beach, sec. 14.) 

Certain other tribunals and some writers hold 
that, while the defendant has done wrong, the real 
reason for denying the plaintiff compensationeis 
the inefficiency of the courts. “It is that the law 
cannot measure how much the damage suffered is 
attributable to the plaintiff's own fault. If he were 
allowed to recover it might be that he would 
obtain from the other party compensation for his 
own misconduct.” (Heil v. Glanding, 42 Pa. St. 
493, 499; 82 Am. Dec. 537.) 

Observe the fefr controlling this court of justice 


Red. see. 


least the sufferer from another’s conceded wrong 
* might obtain from the other party compensation 
for his own misconduct.” Imagine the elevation in 
public esteem the court would get after such an- 
nouncement in the Keefe case. In an earlier case 
that court had said (Little Schuylkill Nav. Co. v. 
Norton, 24 Pa. St. 465; 64 Am. Dec. 672): * The 
law has no scales to determine in cases 
whose wrong doing weighed most in the com 
pound that occasioned the mischief.” Said San- 
derson, J., in Needham vy. Railroad (37 Cal. 409, 
419): * The reason of this rule is that, both parties 
being at fault, there can be no apportionment of 


such 


the damages, and not that the negligence of the 
plaintiff justifies or excuses the negligence of the 
defendant, which would seem to be the true reason 
in the estimation of the New York courts. The 
law does not justify or excuse the negligence of 
defendant. It the 
negligence of the plaintiff, hold the defendant re- 
sponsible if it could. It merely allows him to 


the would, notwithstanding 


escape judgment because, from the nature of the 
case, it is unable to ascertain what share of the 
damages is due to his negligence. He 
legally and morally to blame, but there is no 
standard by which the law can measure the con- 
sequences of his fault, and therefore only he is 


is both 
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allowed to go free of judgment. The impossibility | 
of ascertaining in what degree his negligence con- 
tributed to the injury being, then, the sole ground 
of his exemption from liability, it follows that 
such exemption cannot be allowed where such 
impossibility does not exist: or, in other words, 
the general rule that a plaintiff who is himself at 
jault cannot recover is limited by the reason upon 
which it is founded.” And Shear. & Red. (sec. 63. 
sth Ed.) say: “ The fact that courts of admiralty 
in of 
contributory negligence, apportioning the dam- 


have always ordered compensation cases 
ages as they deemed to be just under the circum 
stances, and that this course has been universally 
acquiesced in and has given general satisfaction, 
affords strong proof that the stern rule of com- 
mon law is not’ founded on any immutable prin- 
ciple, but simply the result judicial 
unwillingness to trust juries to apportion damages 


is of 
between parties in fault, a task for which very 
jew juries are competent. We think that the Su- 
preme Court Californiz the 
truth in holding that the reason of the rule is 
simply the impossibility in most cases of equitably 


of has stated exact 


apportioning the damages between the parties in 
a common-law action, and that where this impos 
sibility does not exist the rule itself does not 
apply.” The 
Law ” (2d Ed. vol. 7, p. 372) announces this as, of 
course, the reason for the rule, and the only reason 
for it. 

That the rule rests upon no immutable prin- 
of 
tensions — may be conceded, but the impossibility 


* American and English Enc. of 


ciple — nor, indeed, upon any in some its ex- 
to find a just award for the injury by the defendant 
We have seen that 


when the plaintiff is hurt in outrageous and defiant 


inflicted is obviously not true. 


breach of another's rights and of his own social! 
duty, the law finds difficulty 
‘seales to determine ” 
doer’s act “in the compound that occasioned the 
mischief.” 


no in producing 


the weight of each wrong 


Then, “in cases where the defendant's 
negligence caused a disease, aggravated a prior 
disease, or led in immediate sequence to disease 
the defendant must respond in dameges for such 
part of the diseased condition as his negligence 
caused.” (Am. and Eng. Enc. of Law, 2d Ed., vol 
7, p. 388.) ‘ When he was guilty of no negligence 
contributing to the injury. negligence upon his 
part after the injury, by which it is aggravated 
will not prevent him from recovering damages for 
so much of the injury as the original wrongdoer 
caused by his negligence. In such cases it seems 
that the damages may be apportioned or allowance 
made by the jury for that portion of the injury 
due to the plaintiff's fault.” (Td.. pp. 387-388.) 
Professions of judicial imbecility after statements 
like that resemble the talk mad-house. 
“ Why. in such a case, the damages should not be 
apportioned. I do not profess to understand,” said 


of a 





the learned Lindley, L. J.. in The Bernina, 12 P. D. 


5%, 89. “And this suggests that if, seeking for a 
reason, we were not particular whether or not we 
found the true one, we might attribute the doc- 
trine, and with much plausibility, to the limitations 


irom the procedure explained ante.” (Bishop, 
Non-Contract Law, p. 203.) 
Bui the most eminent authorities advise that 


“the rule is not merety a logical deduction, but is 
jounded in public utility. The ultimate justifica- 
tion of the rule is in reasons of policy, viz., the 
desire to prevent accidents by inducing each 
member of the community to act up to the stand- 
ard of due care set by the law. If he does not he is 
deprived of the assistance of the law.” (Pollock 
on Torts, p. 570; so Beach, secs. 12, 13.) It was a 
sound public policy that left Keefe’s children and 
widow without bread that they and others “ might 
be induced to act up to the standard of due care.” 
To the unlearned it would seem that the engine 
driver needed education at least as much, and that 
compelling compensation would induce due care 
from those reckless of it quite as effectually as 
was done by exonerating the reckless wrongdoer. 


SECOND. 


This rule, the principle of which it is so diffi- 
cult to ascertain, the courts have undertaken to 
extend by the doctrine of imputed negligence. 

For what sound reason? 

Let us not lose sight of the sole ground upon 
which the defendant is charged. ‘ The rule is 
that, in order to maintain an.action for a tort, the 
act or omission complained of must be legally 
wrongiul; it must prejudicially affect another in 
some legal right. The fact that it has or will 
result injury and damage is not 
(Wood's note, vol. 1, p. 5; Addison on 


to another's 
enough.” 
Torts.) 
Thurston y. 
this. 


Hancock (12 Mass. 
There plaintiff and defendant 
‘ot owners. 


220) illustrates 
were adjoining 
On his lot the plaintiff built a house 
extending near to the common line, taking pre- 
caution to sink the foundation to an unusual depth. 
Chereaiter defendant excavated his lot to the depth 
of thirty-two feet, by reason whereof the walls of 
piaintiff's howse cracked and he had to take it 

It claimed that the defendant 
the with view use im- 
provement of the lot by building or otherwise. 
The motive was immaterial, for he had the right 
to excavate vpon his own land so long as he did 
Defendant's 
land owed the duty of support to that adjoining 
to the extent only of preserving the soil intact. 
but not to support the artificial substitute for the 


soil, a 


down. was not 


made excavation to or 


not disturb the soil of the neighbor. 


But much less, we are 
told, is required to defeat a plaintiff than to charge 
The former must not only discharge 
tc the latter all legal duties, but must not in the 
slightest degree fall: below the standard of care 


the building. 


a defendant. 
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aud caution of an ordinarily prudent man in con- 
duct of his own affairs. 

It is clearly no right of defendant's that the 
plaintiff should observe this caution. Fault in that 
respect, therefore, works the defendant no wrong 
of which he can complain. Why, then, should 
fault — if fault it is — be vicariously charged upon 
one not actually participating in the transaction? 
Minor v. Sharon (112 Mass.+477) merits study in 
connection with this inquiry. There was a series 
of cases brought by father and children, by con- 
sent tried together. Ezra Minor, the father of 
eight children, ranging in age from a babe to 
seventeen years, on arrival in Holyoke, Mass., 
from Canada, applied to the defendant for a tene- 
ment in which to house his family, and was leased 
three rooms in a large building, two of which 
rooms were occupied as bedrooms and one used 
as a kitchen. The defendant was aware that the 
place was’ infected with smallpox, but of that 
Minor was ignorant. Minor and each child con- 
tracted the disease, and some of the children came 
near dying, all being very sick. All sued. It was 
held to be a clear violation of duty to rent an 
infected building to an unsuspecting family, and so 
the defendant was legally guilty of wronging the 
several plaintiffs. Was he exonerated by con- 
tributory negligence? It was the duty of plaintiffs 
to take all such precautions as a man of ordinary 
care and prudence would take under like circum- 
stances,” and it was for the jury to say whether 
vaccination was a proper precaution, and, if so, 
whether Minor procured his children to be vac- 
cinated within a reasonable time and by a suitable 
person. Of the defendant’s conduct it was said 
(p. 487): “ If the defendant had invited any person 
to enter his tenement, knowing that there was a 
dangerous obstruction or pitfall in it, he would be 
liable; the negligence was no less gross because 
the danger was a secret one which could not be 
detected by inspection or examination.” On what 
valid reasoning could a court of justice refuse to 
make such a wretch compensate that babe for the 
injury his avarice had wrought? If, as Bishop 
says (and the Mass. court, Parker vy. Adams, 12 
Met. 415, 417), the father was a wrongdoer, the 
infant was not. The law punishes only those in 
fact guilty. In Merryweather v. Nixan (8 T. R. 
186) it was held that, where a number of persons 
invaded and carried off another’s property, and 
one of the wrongdoers had been compelled by 
execution on judgment to pay therefor, that he 
could not enforce contribution from the others. 
For some time it was contended that this rule 
applied to all, whether constructively or actually 
guilty; but that question was set to rest by Adam- 
son v. Jarvis (4 Bingh. 72 [Common Pleas]), fol- 
lowed by Betts v. Gibbins (2 Ad. & El. 57 [King’s 
Bench]). See also, Nooley v. Batte (2 Car. & P. 
417), and for full discussion of the rule, Palmer v. 
Wick Steam Ship Co. (6 Rep. 245 [1894]); and in 





Massachusetts Adamson y. Jarvis was adopted and 
icllowed in Lowell v. Boston, ete., Co. (23 Pick. 
24, 32); and in Jacobs v. Pollard (10 Cush. 287) it 
is declared that the rule of exciusion is confined 
to those cases where the person claiming redress 
or contribution knew or must be presumed to have 
known that the act for which he has been mulcted 
in damage was unlawful. 

lf the doctrine rests upon public policy, as in- 
sisted by Pollock, Beach et al., it is to be noted 
that the standard is that of a person of average 
care and caution. This necessarily implies average 
ability, and in the Minor case that question was 
submitted to the jury in the inquiry as to whether 
lie procured his children to be vaccinated within 
His 
ignorance as to either would defeat the action of 
the child. Are 
are people of inferior ability to be at the mercy oj 
wrongdoers, but their helpless children as well? 
And this in furtherance of a sound public policy? 

Assuming that the father could, but does not, 
exercise the requisite caution, the argument is: not 
advanced. Upon what principle does public policy 
thus punish innocence? 


a reasonable time and by a suitable person. 


we to be advised that not only 


We have seen that the standard is that of a per- 
son oi ordinary capacity and care, and this rule is 
cefended at length by Judge Holmes. 
Law, p. 108 et seq.) 


(Common 
But many courts, impressed 
with the inequity of this, have adopted a modified 
rule, stated thus by Shear. & Red. (5th Ed., see. 
72): “ Even in an action by the parent or master, 
however, it is to be remembered that he must be 
actually in fault in order to bar his recovery on 
the ground of his contributory fault. This branch 
oi the rule has been sometimes overlooked; but it 
has been well pointed out and enforced in later 
cases, especially in Pennsylvania. Where a parent 
or guardian has done all which can reasonably be 
expected of 


one in his circumstances, he is 


not 
debarred irom recovery by the mere fact that he 
has not thrown as many restraints around his 


child for its protection as would be reasonably 
expected from parents having more means at their 
command. Thus, a poor woman earning her daily 
bread is not necessarily in fault because she does 
not restrain her child from wandering in the street. 
In these and all similar cases all the circumstances 
are to be taken into account; and the question to 
be determined is whether the plaintiff took as 
much care of his child as reasonably prudent per- 
sons of the same class and with the same means 
ordinarily do.” It will be observed that this lan- 
guage is applied to those cases in which the par- 
ents or master sues for injury to his interests by 
reason of the hurt to the child, and it is the plain- 
tiffs own negligence of which the authors speak. 
Nothing could more aptly illustrate the confusion 
and inconsistency of the courts, for in all other 


relations the care of the ordinary person is the 
For instance, it is held that an inexperi- 


test. 











XU 


THE ALBANY LAW JOURNAL. 


73 





enced woman is held to the same care and prud- 
ence as a man. But here are contrary authorities. 
In Fox v. Railway (118 Cal. 55 [1897]) the court, 
alter reviewing the authorities and the reasoning 
of them at some length, quotes approvingly from 
Patterson’s Railway Accident Law (sec. 81): “ It 
has been held that poor parents of infant children 
are not contributorily negligent if they do not 
prevent their infant children from straying into 
the public streets or upon the lines of highways. 
The judgments in those cases seem to have been 
vreatly influenced by the sentimental reflections 
o! the judges upon the poverty of the plaintiffs and 
their consequent inability to employ servants to 
watch their children, and the hardship of requir- 
ing them to keep those children within doors when 
they could not safely“o abroad; but those learned 
udges failed to give due weight to the consider- 
ation that the railway was not responsible for the 
icts of the parents in bringing the children into 
the world, nor for that degree of misiortune which 
retained those parents in a condition of more or 
ess want,” 

In 1663, in Manby v. Scott (2 Mod. 132), Hyde, 
J., said: “ If a man be taken in execution and lie 
in prison for debt, neither the plaintiff at whose 
suit he was arrested nor the sheriff who took him 
is bound to give him meat, drink or clothes; but 
he must live on his own or on the charity of 
thers; and if no man will relieve him, let him die 
in the name of God, says the law; and so say I.” 

Despite the copious quotations of scripture of 
this judge, who thus garnished and illuminated 
the opinion from which quotation above is taken, 
modern judgment deems his expressed sentiment 
is emanating from the devil or a very bad heart; 
but he was humane as compared with this modern 
court. He at least spoke of men whose improvi- 
dence had brought calamity upon their own heads. 
Hyde the 
slaughter of innocence. 


kyen never proposed unchecked 

The imputation of negligence to the child orig- 
inated in this country in the case of Hartfield v. 
Roper (21 Wend. ; 34 Am. Rep. 273 [1839]), 
and was quickly adopted by nine or ten 
States; in some for the declared reason that the 


some 


parent is the agent of the child; in others because 
of the legal identity of child and parent. The 
learned Beardsley, J., in Newman v. Ry. Co. (52 
N. J. L. 446), says of that case: “In fact, this 
doctrine of the imputability of the misfeasance of 
the keeper of a child to the child itself is deemed 
to be a pure interpolation into the law, for until 
the under criticism it was absolutely un- 
known; nor is it sustained by legal analogies.” In 
Holly v. Boston Gas Light Co. it was said of a 
child plaintiff nine years of age: “ Any want of 
ordinary care, therefore, on his part (father’s) is 


case 


attributable to her in the same degree as if she 
were wholly acting for herself.” (8 Gray, 123. 
132.) Yet that same court, in Mulchey v. Society 





(125 Mass. 487, 4890), citing and following Parsons 
v. Winchell (5 Cush. 592), said: * If there was any 
negligence in the agents, Barber and Sleeper, for 
which they could be held liable, their principal, 
the society, would be responsible, not as if the 
negligence had been its own, but because the law 
made it answerable for the acts of its agents. Such 
negligence would be neither in fact nor in legal 
intendment the joint act of the principal and the 
agents; and, therefore, could not be jointly sued.” 
That is to say, when one, through an agent, 
invades the rights of another, the act is 
neither in fact legal intendment the 
both, but the principal is the 
guarantor of the good conduct of his 
agent, and so cannot be sued with him; but the 
infant whose father has committed no wrong, in- 
vaded no one’s right, is in that very court so iden- 
tified with the father that his act is that of the 
child. 


nor in 
joint act of 


mere 


“The result of which reasoning is, that 
law and submit to her 
father’s control, doing what every minor ought, 
is that contributory negligence 
which will require a court to refuse her suit for 
the redress of a (Bish. Non-Contract 
Law, p. 259.) “ And it is submitted that both on 
principle and according to the latest authority of 
the highest tribunals in both countries ” such doc- 
trine is wrong. (Pollock on Torts, pp. 586-587.) 
Where the wife is wrongfully injured by a third 
person to such extent as to impair or destroy 
ability to discharge her wifely duties, the husband 
is injured thereby. The iact that the wife too, 
may be entitled to an action for damages belong- 
ing to her alone is, 


ior a girl to obey the 


reprehensible 


wrong.” 


of course, immaterial to in- 
quiry as to the husband’s rights. He can only 
complain of a wrongdoer whose tort has affected 
his rights injuriously and to the extent that his 
rights —as distinguished from hers and all other 
persons — have been affected. Denial of redress 
to him then, must rest upon imputation to him 
of her lack of care, thus identifying her with him 
although the law in many of the States has care- 
fully separated their interests, their rights and 
their duties. Now, if contributory negligence is 
made to rest upon her wrong, upon what principle 
can the innocent husband .be punished for the 
wrongdoing of the wife by denial to him of justice 
against the invader of his rights? The wife’s con- 
sent to her permanent injury that would make her 
a charge for life upon her husband could be no 
justification to the wrongdoer for the simple 
reason that over the husband’s rights and duties 
the wife is destitute of authority to exercise con- 
trol or waiver. (Holleman v. Harward, rig N. C. 
150, 34 L. R. A. 803.) 


1 
rue, 


Ii public policy supports the 
what valid reason can be assigned for leaving 
an innocent but wronged man outside the pale of 
law? At common law the identification of hus- 
and wife afforded the technical excuse — 
eagerly seized by the courts when a wrongdoer 


band 
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would be thereby exonerated — but even this ex- 
cuse is lacking in many States where, as to many 
relations, the wife has been made by statute to 
occupy the position of a feme sole. Shear & Red., 
in their 5th ed, say (sec. 7, vol. 1), that in such 
case her contributory negligence is immaterial in 
his action, citing Honey v. Chicago, etc., R. Co. 
(59 Fed. 423). Judge Shiras, of the Federal Dis- 
trict Court for Northern Iowa, one of the ablest 
lawyers in the land, did so hold, but this case was 
reversed by the Court of Appeals of the Eighth 
Circuit. It is submitted that the reasoning of 
Judge Shiras is conclusive, but it was not deemed 
so by the Appellate Court, which put its position 
upon the ground “ that the husband has permitted 
the wife to control her own movements and to 
provide for her own safety, upon the evident as- 
sumption that she is competent to do so, should 
preclude him from asserting, in a suit against a 
third party for loss of service or society or for a 
loss of property, that he is not responsible for her 
contributory fault whereby the loss was occa- 
sioned.” (Chicago, etc., R. Co. v. Honey, 63 Fed. 
390; 27 U. S. App. 196; 26 L. R. A. 42.) 

In that case, the husband had hurried ahead of 
his wife to procure tickets for a train due to de- 
part in a few minutes. Mrs. Honey reached the 
depot grounds five minutes before the scheduled 
time for departure. The only provided way to 
reach this depot from a town of more than 5,000 
people was a sidewalk at grade leading across 
some nine tracks. Anxious lest her train leave 
before she reached it, Mrs. Honey, seeing that the 
way was clear, proceeded along this walk only 
to be intercepted by a train drawn up on the track 
next the depot platform which, with bell ringing, 
had stopped across this walk. Her train was to 
depart from the other side of the depot. Stop- 
ping, uncertain whether to wait or to go around 
the obstruction, her attention to some extent di- 
verted by the ringing of the bell on this train’s 
locomotive, she neither observed that she stood 
in one of these tracks nor that a locomotive on 
that track was backing down upon her without 
lookout of any kind, although she stood in full 
view of the man who ordered the engine to back 
and the operatives of the engine might have seen 
her had the most obvious precautions been ob- 
served. These were the facts that induced the 
court to advise Honey that permitting his wife to 
go unattended was such offense that in a court 
of justice he must be denied compensation for the 
care during her life of a hopelessly crippled wife 
from men guilty of manslaughter had her injuries 
resulted in death. 


Section 3396, McClain’s Code of Iowa, declared: | 


“For all civil injuries committed by a married 
woman, damages may be recovered from her 
alone, and her husband shall not be responsible 
therefore except in cases where he would be 
jointly responsible with her if the marriage did 











not exist.” The lowa legislation had been thus 
construed by the Supreme Court: “ Under the 
statutes of this State, the wife is clothed with the 
same property rights and charged with the same 
liabilities as the husband. Indeed, it cannot be 
said that, as to her property, she is deprived of 
any rights which the husband enjoys that relate 
to his, or that any remedy is denied her, or any 
liability removed from her which are possessed by 
or imposed upon the husband. She can control 
her own property, vindicate her individual rights 
and bind herself by contract, as fully and to the 
same extent as her husband. * * * These pro- 
visions, it must be admitted, completely emanci- 
pate the wife from all the bonds recognized by the 
common law, saving those of affection and moral 
obligation.” (Spofford v. Warren, 47 Ia. 47.) 

It is very clear that the Court of Appeals re- 
garded contributory negligence as an offense; that, 
through culpable negligence of the husband in per- 
mitting the wife liberty to control her own move- 
ments, he had constructive complicity in it. In 
the forum of reason would any man undertake 
vindication of either proposition? 

Conversely, it would seem that the wife, not 
permitted by her husband to go out save under 
his care, ought to be charged with his negligence 
in taking care of her. That is, if her husband is 
negligent, the wrongdoer cannot be called to ac- 
count — in a court of justice. And this gross in- 
justice has been perpetrated by some courts. 
(Yahn v. City of Ottumwa, 60 Iowa, 429 [exp- 
lained in Nesbit v. Town of Garner, 75 Iowa, 314; 
Carlisle v. Sheldon, 38 Vt. 440; Peck v. N. Y., etc., 
R. Co., 50 Conn. 379; Huntoon v. Trumbull, 2 
McCrary C. C. 314; Pennsylvania, etc., R. Co. v. 
Goodenough, 55 N. J. Law, 577; 22 L. R. A. 460; 
Joliet v. Seward, 86 Ill. 402; Morris v. Railroad, 
26 Fed. 22; Railroad v. Greenlee, 62 Tex. 344].) 
In the Carlisle case the fact that the driver was 
the husband was deemed of no importance, the 
decision resting on the now nearly universally 
exploded doctrine of Thorogood v. Bryan (8 C. 
B. 115. The Goodenough case offers a majority 
opinion based upon the proposition that the en- 
abling acts of New Jersey had not affected her 
status as to torts at common law, and that under 
the common law she was without remedy in such 
case. In the Huntoon case it was declared that 
the knowledge of the husband “ is the knowledge 
of the wife” —rather a startling proposition if 
taken seriously from the standpoint of the layman. 
In the Yahn case—as explained in Nesbit v. 
Town of Garner (75 Ia. 314, 317), it was said: 
“The doctrine that his negligence is imputed to 
her does not rest upon any supposed agency of 
the husband, but upon the relation of the parties. 
Under such circumstances the wife is under the 
care of the husband.” : 

On the other hand, in Davis v. Guarnieri (45 
Ohio St. 470), the husband undertook to buy from 
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a druggist the sweet oil of almonds —a harmless 
medicine — but was given the bitter oil of almonds, 
a virulent poison, which, the woman taking, im- 
mediately died. In suit by her administrator the 
contributory negligence of the husband was urged 
but the trial court instructed that it was immaterial 
unless the husband was the actual agent of the wife 
in procuring the drug. Of this contention, the 
Supreme Court said: * The doctrine of contribu- 
tory negligence which is invoked by the plaintiff 
in error, is founded upon considerations which 
find no application in logic or justice to the case at 
These are: (1) The mutual wrong and neg- 
ligence of the parties, and the reluctance of the 
law to attempt an apportionment of the wrong be- 
them. (2) The principle which requires 
every suitor who seeks to enforce his rights or 
redress his wrongs, to go into court with clean 
hands, and which will not permit him to recover 
jor his own wrong. (3) The policy of making 
the personal interests of parties dependent upon 
their care and prudence. * * * None of these 
considerations call upon us to declare as the law 
of this State that the personal representative of 
plaintiff's estate shall not recover for her death, 
caused without her fault, by the negligent act of 
the defendant, by reason of any friction that her 
husband’s act was hers.” 


bar. 


tween 


The same rule was announced in Shaw v. Crait 
(37 Fed. 317), Federal Court sitting in Ohio. 

In Railway Co. v. Creek (130 Ind. 139) it was 
said, 143: “ Their position is that, because of the 
relations existing between husband and wife, and 
because of his duty to care for and protect her, if 
a wife places herself in her husband’s care, by rid- 
ing in a conveyance driven or controlled by him, 
and he is guilty of negligence in the control or 
management of the conveyance, his negligence is 
her negligence. If she is at the same time hurt 
by the negligence of another, being herself entirely 
free from fault, yet if the husband’s negligence 
contributes to her injury, his negligence will be 
imputed to her and she cannot recover. 

We cannot sanction this doctrine. ‘ And it is 
said that until agency or identity of interest or 
purpose appears ” there is no sound principle upon 
which it can be held that one who is himself 
blameless and is yet injured by the concurrent 
wrong of two persons, shall not have his remedy 
against one who neglected a positive duty en- 
joined upon him by law. * * * A husband and 
wife may, undoubtedly, sustain such relations to 
each other in a given case, that the negligence of 
one will be imputed to the other. The mere exist- 
ence of the marital relation, however, will not 
have that effect. In our opinion, there would be 
no more reason of justice in a rule that would in 
cases of this character inflict upon a wife the con- 
sequences of her husband’s negligence, solely and 
alone because of that relationship, than to hold 





her accountable at the bar of eternal justice for 
his sins because she was his wife.” 

In Hoag y. Railroad (111 N. Y. 199) it was 
said: “If we assume, for purposes of the argu- 
ment, the negligence of the husband, who was 
driving, yet his negligence cannot be imputed to 
his wife.” This, too, is the settled rule in Kansas. 
(Reading v. Telfer, 57 Kan. 798.) And in Minne- 
sota. (Finley v. R’y, 71 Minn. 471; 74 N. W. 
174.) 

When one or more are engaged in a joint en- 
terprise, all are barred from recovery by the con- 
tributory negligence of one of their number. 
(Abitt v. Railroad, 150 Ind. 498; 50 N. E. Rep. 
729.) But why? Tested by the principles upon 
which most courts and writers rest the doctrine of 
contributory negligence, the rule is demonstrably 
unsound. 

This doctrine avowedly rests upon that of agency 
and it is said that the principal is concluded by the 
negligence of his servant or agent. But for what 
reason? 

When, within the scope of his authority, the 
servant, through negligence or otherwise, invades 
the rights of another, the master is responsible. 
But upon what principle? It is constructively the 
act of the master who is deemed present and act- 
ing through the servant, say many of the authori- 
ties. But, as above pointed out, it is held by 
others that the master in such case is but a.guar- 
antor of the good conduct of the servant unless 
actually present or the act is done pursuant to 
direction to do that act in that way. And this, as 
it greatly helps defendants charged with invasion 
of the rights of others, is a favorite doctrine in 
several quarters. (Pollock on Torts, p. 89; Camp- 
bell v. Portland Sugar Co., 62 Me. 552; 16 Am. 
Rep. 503; Clark v. Fry, 8 Ohio St. 358; Page v. 
Parker, 40 N. H. 47; Warax v. Railroad, 72 Fed. 
637: Gableman v. Railroad, 82 Fed. 790; Harts- 
horn v. Railroad, 77 Fed. 9.) Consequently, in 
most jurisdictions, both cannot be sued in the 
same action, and though that were permitted by 
the local practice, if amount and diversity of 
citizenship authorize, the case can be removed 
to the Federal Court as presenting a separable 
controversy. 

Now, is it the law that one is shut out from re- 
dress for wrong done him because one for whom 
he stands surety has done wrong? 

But that question is quite foreign to the one 
under discussion, for while contributory negli- 
gence may present breach of duty by the: plain- 
tiff, it need not and generally does not. “ But 
this (view),” says Pollock (p. 207), “it is sub- 
mitted, is an unwarrantable extension of the term. 
founded on a misapprehension of the true mean- 
ing and reason of the doctrine, as if contributory 
negligence sort of positive 
which a man is to be punished.” 


were a wrong for 


In negligence cases the defendant is charged 
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because he has invaded another’s rights, and to the 
extent only that his lawless wrong has inflicted 
injury. To deny justice, as against that wrong- 
doer, to one committing no positive wrong, is 
simply a maladministration of the functions of a 
court of justice. To extend the field of that in- 
justice by resort to a pure fiction, tolerated for 
any purpose only as offering a reason for holding 
masters to the liabilities demanded by “ social 
exigency ”’ (M. Sainctelette, quoted by Pollock, n. 
p. 89), is a still greater perversion of its duties. 

In Bridge v. The Grand Junction Ry. Co. (3 M. 
& W. 244) was first intimated the, doctrine of 
‘ identity.” That was 1837, and the intimation 
was dictum of the Exchequer. In 1849 was deter- 
mined in the Common Pleas the case of Thorogood 


v. Bryan, in which, during argument for a new | 


trial, the trial judge said: “I acted upon the dic- 
tum of the Court of Exchequer in Bridge v. The 
Grand Junction Company; if that be 
Whereupon it was solemnly 
adjudged that the master of the omnibus in which 


Railway 
correct, I was right.” 


the decedent was driving could not recover from 
the defendant because of the contributory negli- 
gence of his driver; that the dead man, “as re- 
the present 
without fault. He chose his own conveyance, and 
must take the consequences of any default of the 
driver whom he thought fit to trust.” ** Although 
I at oni me entertained a contrary impression 


gards defendant, is not altogether 


upon further consideration I incline to think that 
for this purpose the deceased must be considered 
as identified with the the 
which he voluntarily became a passenger, and that 


driver of omnibus in 
the negligence of the driver was the negligence of 
the deceased.”’ Such nonsense from men of ‘sense 
is inconceivable, yet it was eagerly accepted as the 
plain law, and hundreds of wronged people were 
judicially robbed by application of it on both 
sides of the Atlantic. Of it, in their 5th Ed. (1808), 
Shear. & Red. say: “ As already stated, the fact 
that the injury was caused by the joint negligence 
of the defendant and a mere stranger is universally 
admitted to be no defense. But in the famous 
case of Thorogood vy. Bryan, an English court 
invented a new application of the old Roman doc- 
trine of identification, and held that a passenger 
in a public vehicle, though having no control over 
the driver, must be held to be so identified with 


the vehicle as to be chargeable with any negli- | 


gence on the part of its managers which con- 


iributed to an injury inflicted upon such pas- 
senger by the negligence of a stranger. 
editions we devoted much space to the refutation 
of this doctrine of ‘ identification.’ But it is need- 
less to do so any longer, since the entire doctrine 
has, since our first edition, been exploded in every 
court, beginning in New York and ending with 
Pennsylvania. It was finally overruled in England 
a few years ago. (Mills v. Armstrong, L. R. 13 
App. Cas. 1.) The only remnant of this doctrine 





| versally 





In former | 


which remains in sight anywhere is the theory 
that one who rides in a private conveyance 
thereby makes the driver his agent, and is thus 
responsible for the driver's negligence even 
though he has absolutely no power or right to 
control the driver. This extraordinary theory, 
which did not even appear to the hair-splitting 
judges in Thorogood y. Bryan, was invented in 
Wisconsin and sustained by a process of elaborate 
reasoning (Prideaux vy. Mineral Point, 43 Wis. 
513; followed, Otis v. Janesville, 47 Wis. 422; 2 
N. W. 783); and this Wisconsin decision, in evi- 
dent ignorance of all decisions to the contrary, 
was recently followed with some similar reasoning 
in Montana (Whittaker v. Helena, 14 Mont. 124: 
35 Pac. 904), and in Nebraska (Omaha, etc., Ry. 
Co. v. Talbot, 48 Neb. 627; 67 N. W. 569), without 


| any reasoning whatever; which last is certainly 


the best method of reaching a conclusion directly 
opposed to common sense and to the decisions of 
twenty other courts. The notion that one is the 
agent of another, who has not the smallest right 


| to contro! or even advise him, is difficult to sup- 


port by any sensible argument. This theory is uni- 
rejected except in the three States 
mentioned, and it must soon be abandoned even 
there.” 

In this the learned authors were not quite ex- 
act. In Mullen v. (100 Mich. 103; 23 
L. R. A. 693) the Supreme Court of Michigan, by 


Owosso 


| a vote of three to two, placed itself with Nebraska. 


The reasoning that sustained the majority opinion 
was contention that at quite an early date that 
court had adopted this folly as its own —a con- 
tention shown by the dissenting opinion to be 
without basis in fact. 

“The reason is the life of the law -—nay, the 
but, as Judge 
Story observed in Swift v. Tyson (16 Pet. 1, 18), 
‘it will hardly be contended that the decisions of 
constitute They are at most only 


law itself is nothing but reason; ”’ 


courts laws. 


evidence of what the laws are.” It is very clear 


| that upon the subject of negligence we have a 


large amount of worse than worthless evidence of 


| this character, and that the time is at hand for an 
| examination of the subject in the light of reason 
| and not that of “ authority.” 


James McCapsr. 
Omana, NEB. 


PROPOSED BOARD OF REFEREES. 


HE following text of the proposed law creating 
a board of referees, and the explanatory state- 


| ment preceding it, undoubtedly will be of interest 
| to the profession throughout the State: 


The object sought to be attained by the appended 


| proposed law is to afford a way for the clearance 


It is thought that 
referring their 


of our crowded court calendars. 
if attorneys recognized that by 
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cases to referees already approved by a majority 
oi the judges they could be thus assured of cap- 
able and conscientious referees, it would appeal to 
them far more effectively than by trusting to a 
haphazard selection of those who were inexperi- 
incompetent extortionate in their 
Undoubtedly the fear of such a choice 
is sometimes meets an application for a reference 
very many 


enced, and 


charges. 
deters lawyers from referring their 
It may be said that a referee can always 
be agreed upon. 


cases. 
But experience shows that law- 
years cannot often agree upon a man whom they 
would willingly accept if chosen from an approved 
list. It is the formal indorsement of a lawyer by a 
majority of a whole bench that makes him accept- 
able. And this method will enable the judges to 
select from the best of their appointees, thus sav- 
ing them the annoyance of persistent “ nagging’ 
whenever they preside at Parts I and II of the 
Special Several have 


Term. judges 


their gratification with this feature of the bill. 


expressed 
It 
cannot be argued that good lawyers will not agree 
to serve for the purposely low rate of compensa- 
tion, for in a volunteer attempt made some year or 
more ago well- 
equipped and favorably known members of the 


on a similar plan over sixty 
bar agreed to serve as referees without any com 
that the 
references be held on Saturdays and during vaca- 


months. 


pensation whatever, conditioned only 


tion The low fee provided by the act 
will serve, also, to avoid a selection of men who 
would consent to act as referees merely for the 
This effort is made with a sincere 
desire to effect a relief in the direction indicated, 
and to escape the stigma ridicule 
when clients laugh at the statement of their legal 
advisers as to the time needed to bring a pro- 
posed lawsuit to a trial. 


sake of the fees. 


of deserved 


You are earnestly re- 
quested to send a word or two expressing approval 
or disapproval of this proposed legislation either 
direct to the Hon. James J. Fitzgerald, Assembly 
Chamber, Albany, or John Hull, 


J Henry 
Park Row. 


to 21 


Aw Act to provide for a Board of Referees in aid 
of the Supreme Court of the State of New 
York. 

Section 1. The justices of the First Department 
of the Supreme Court of this State shall, on or 
before the first day of July, 1900, nominate and 
appoint a Board of Referees to the number of one 
hundred members. 

Sec. 2. Such board shall be the 
members of the bar in such department who shall 
have been admitted as attorneys and counsellors 
at law for five years. They shall be selected and 
chosen by a majority vote of all the justices con- 
stituting such department. 

Sec. 3. After such appointment of said one 
hundred members as aforesaid, the names of said 
members shall be sent by said justices, certified 


chosen from 








by their signatures, to the county clerk of New 
York, who shall publish the same in a printed list 
for one week in the New York Law Journal, and 
such list shall be kept recorded in said office. 
Vacancies therein may be filled by the majority 
vote of the said justices of said department. 

Sec. 4. After the recording of said names of said 
Board of Referees, all appointments of referees 
by the Supreme Court, or a justice thereof in and 
for said department, shall be selected by the Court 
of Justice from the members composing said 
board, unless the parties to the action or proceed- 
ing in which said reference is made shall by them- 
selves select and nominate a referee by consent. 
as now provided by law. 

Sec. 5. Any member of said board who shall be 
appointed referee, and who shall act under such 
appointment, shall be entitled to receive a com- 
pensation of five dollars for each hour actually 
occupied in such reference by the parties, not 
including any time occupied in drafting a report. 

Sec. 6. Any charges made other than as above 
provided for shall be considered a misdemeanor. 

Sec. 7. Such appointment shall continue for the 
term of ten years. 

* 


CONSTRUCTION OF SECTION 2582, CODE 
OF CIVIL PROCEDURE. 


Ap- 
DECREE 


PENDING 
FROM 


LETTERS TESTAMENTARY 
To Court APPEALS 
ADMITTING WILL TO PROBATE. 


ISSUE OF 


PEAL OF 


Court — WESTCHESTER Covunry, 


Ne X. 


SURROGATE’S 


November, 1899. 


In the Matter of the Probate of the Last Will and 
Testament of CAROLINE REMSEN GTHON. 
Under section 2582 of the Code of Civil Pro- 

cedure a surrogate has jurisdiction to grant 

letters testamentary, as in said section pro- 

vided, pending an appeal to the Court of Ap- 
peals from his decree admitting a will to 
probate. 





Upon consideration of the circumstances, involved, 
the entry of an order directed reciting that in 


the opinion of the surrogate the preservation 

of the estate requires that letters should issue. 

C. N. Bovee, Jr.. and F. B. Campbell, for the 
motion; Frederick H. Man, opposed. 


SttkMaANn, S.— This is an application for the 
issuance of letters testamentary under the authority 
contained in section 2582 of the Code. 

An appeal from the decree admitting Mrs. 
Gihon’s will to probate was taken to the Appellate 
Division of the Supreme Court, where it was 
affirmed. 

A further appeal has now been taken to the 

| Court of Appeals and perfected. 
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Pending the appeal to the Supreme Court, an 
application similar to the one now before the sur- 
regate was made, and was denied upon the ground 
that the preservation of the estate at that time did 
not require the issuance of letters to the exccttors. 

As I have already said on another application 
in this same matter, if the facts which have devel- 
oped subsequent to the former application had 
been forescen, the motion would not have been 
denied. 

Without going in detail into the reasons which 
lead to the opinion that the preservation of the 
estate requires the issuance of letters testamentary, 
it is sufficient to say that the facts set forth in the 
moving papers show that the securities which 
comprise a very large portion of the estate of the 
decedent are of such a fluctuating and uncertain 
market value as to make it extremely hazardous 
to tie up their disposition until the determination 
of the appeal to the Court of Appeals. 

If this court should order the temporary admin- 
istrator to dispose of these securities, an invest- 
ment of the proceeds would be necessary in order 
to preserve the estate from loss. 

The discretion to invest is confided to the execu- 
tors. It is not a power vested in the temporary 
administrator, and if it were it could only be exer- 
cised under the direction of the surrogate, with 
the result that the surrogate would be the prac- 
tical executor of the estate, which I do not think 
the law contemplates, and which result I think the 
legislature intended to obviate by section 2582 of 
the Code. 

Having arrived at the opinion that the preserva- 
tion of the estate requires the issuance of letters 
testamentary, the only question to be considered 
is as to the court’s power to do so under the cir- 
cumstances. 

The contestant urges that the only power given 
to the surrogate is that contained in section 2582, 
and that such section relates to appeals from the 
surrogate to the Supreme Court only. 

The section referred to is found in article 4 of 
title 2, chapter 18 of the Code. This chapter re- 
lates to ‘“‘ Surrogates’ Courts and proceedings 
therein.” Title 2 relates to “ Proceedings in Sur- 
rogates’ Courts and appeals from those courts.” 

The Code includes the statute law as it existed 
at the time of its adoption, with some additions 
and new matter necessary to the scheme. 

The provisions found in the various sections of 
article 4 are not taken from any one particular 
statute: some are collected from different statutes 
and put together in one article, while some are 
new. 

This article undoubtedly provides the practice 
upon appeals taken from the Surrogate’s Court 
to the Supreme Court, and upon a cursory exam- 
ination it would seem that it did not relate to 
appeals to any other court, and if the sections 
contained in it were original legislative enactments 








it might be argued that section 2582 was limited 
to appeals from the Surrogate’s Court to the 
Supreme Court. 

But this construction cannot be given in view of 
the history of the section. By chapter 603, Laws 
ef 1871, it was provided: “Section 1. Appeals, 
when taken from the decree or decision of the 
Surrogate’s Court declaring the validity of the 
will and admitting the same to probate, shall not 
stay the issuance of letters testamentary to the 
executors if, in the opinion of the surrogate, 
the protection and preservation of the estate of 
the deceased require the issuing of such letters,” 
eo oe 9 

“Sec. 2. Such appeals shall have preference for 
hearing in the Supreme Court and in the Court of 
Appeals in the same way as is now prescribed by 
law in cases where the issuing of letters testamen- 
tary is stayed.” 

This statute clearly includes appeals to the Court 
of Appeals, as well as appeals to the Supreme 
Court. The words “such appeals” in the second 
section show that the appeals referred to in the 
first section include appeals to the Court of Ap- 
peals. 

When the legislature adopted the first part of 
the Code of Civil Procedure they provided for 
preferred and deferred causes in article 2 of title 
6, chapter 8, and by subdivision 5 of section 791 of 
that article incorporated substantially section 2 of 
chapter 603 of the Laws of 1871, and at the same 
time repealed said section 2 of the 1871 statute. 
When the legislature adopted the last nine chapters 
of the Code in 1880, section 1 of chapter 603. Laws 
of 1871, was incorporated in section 2582 of the 
Code in substantially the same language. 

The difference in language does not alter in any 
way the meaning of the provisions. The use of 
the word “appeals” in the law of 1871 has exactly 
the same meaning as the words “an appeal” as 
found in section 2582. 

In construing codified statutes we are not to be 
governed by the same rules in respect to the 
position and association in which we find the 
doubtful section as we would be if the whole article 
was the original enactment of the legislature upon 
the subject. 

So in construing the Code and determining the 
intention of the legislature we must go back to 
the reasons which existed for the adoption of the 
original law. 

As I have said, the original law clearly applied 
to appeals to the Court of Appeals. The object of 
the statute is too obvious to require discussion. 
The legislature did not intend to permit loss to 
estates consequent upon the delays resulting in the 
hearing and determination of appeals. 

The reason for the legislative relief applies with 
equal if not greater force to appeals to the Court 
of Appeals as it does to appeals to the Appellate 
Division. Since the statute of 1871 there has been 
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no other provision of law than the Code section 
which would give relief in such cases. 

The position of the contestant is that at any 
time until an appeal to the Court of Appeals had 
been taken the surrogate has power to issue limited 
letters testamentary, but the moment an appeal to 
that court is taken the power ceases. 

Before such an unreasonable construction can 
be adopted something more than the position of 
section 2582 in the Code of Procedure must be 
shown. 

The conclusion reached in regard to section 2582 
seems to be in harmony with the intention of the 
Mr. Throop, in his notes to the section, 
refers to it as follows: 


revisers. 


* L. 1871, ch. 605, section 1, amended by extend- 
ing the rule to decrees granting letters, and by 
restricting the prohibition to sell real property, to 
a sale pursuant to directions contained in the will. 
\pparently this statute did not prohibit selling real 
property by direction of the surrogate, and paying 
creditors, although in those respects it is obscure. 
The amendments remove this obscurity, and ex- 
tended the scope of the statute.” ° 

An examination of the authorities fails to dis- 
close any case holding that the entire article 4 
relates to appeals to the Supreme Court only. 
Several of the sections have been held to apply 
enly to appeals to the Supreme Court. (Matter of 
Ross, 87 N. Y. 514: Hewlett v. Elmer, 103 N. Y. 
156; Matter of Smith, 96 N. Y. 661.) But none of 
the cases determine that article 4 relates solely to 
appeals to the Supreme Court. It cannot be ar- 
gued from any of these cases that because other 
sections of the same article apply only to the 
Supreme Court, section 2582 applies only to such 
appeals. 

An order may be entered reciting that, in the 
opinion of the surrogate, the preservation of the 
estate requires that letters should issue. 


—-- 


AN IMPORTANT BANKRUPTCY DECISION. 





F extraordinary importance is the decision 
() which Judge A. C. Coxe handed down, on 
the 20th inst., in the Edward A. Peck, 
grocer, of this city, says the Albany Argus. In his 
decision, Judge Coxe, of the United States Circuit 
Court, holds that all judgments and levies of the 
State courts are null and void so far as they relate 
to the property of a bankrupt. if recovered within 
four months prior to the filing of a petition in 
bankruptcy either by or against him. Judge Coxe 
also holds that all creditors of a bankrupt are 
equal. 

It is the first time that the question at issue has 
been decided in this district, although there have 
been decisions in other districts, some holding one 
way, some another. Judge Thomas, of Brooklyn, 
has held that only when a petition is filed against 


case of 





a bankrupt do the judgments fail. Judge Coxe 
declares in his decision that it makes no difference 
whether one goes into bankruptcy voluntarily or 
involuntarily, judgments recovered within four 
months prior to the filing of a petition in bank- 
ruptcy are null and void. 

It was brought out in the argument of the case 
that Edward A. Peck filed his petition in bank- 
ruptcy on December 15. During the first week of 
December, Randall J. Le Boeuf, on behalf of 
William L. Clute, procured a judgment against 
Peck. City Court Marshal Frank Griffin made a 
levy on the goods in Peck’s store on the same day 
that Peck filed his petition. Because of this peti- 
tion Referee Lansing, on motion of an attorney 
for another creditor, granted a stay pending a 
motion to restrain a sale of property in the interest 
of Clute and other judgment creditors. Peck ap- 
parently wanted an equal distribution. Isadore 
Wachsman was appointed trustee for the creditors, 
and demanded possession of the goods. The case 
was argued before Judge Coxe, and his decision 
will have the effect of putting Clute on the same 
basis as the other judgment creditors. All credit- 
ors share equally, regardless of whether they have 
judgments, the 


court holding, to use its own 
phrase, that equality is equity. 
EFFECT OF NATURALIZATION ON 
MARRIAGE. 


AN important question of private international 
p law was decided last week by the house of 
lords in the case of DeNicols v. Curlier. Shortly 
stated, the facts were these: A Frenchman was 
married in 1854 to a Frenchwoman in France with- 
out any marriage contract or instrument in writ- 
ing. They came to England in 1863, and lived 
there together until the husband’s death in 1897. 
The husband, who had become a naturalized Brit- 
ish subject in 1865, left a will by which he disposed 
of a large fortune which he had acquired in busi- 
ness in England since the marriage, and the ques- 
tion was raised by an originating summons 
whether the change of domicil which had taken 
place after the marriage altered the legal position 
of the parties in reference to property. Under 
French law, where there is no ante-nuptial con- 
tract the rights of the parties to the marriage are 
subject to the system of community of goods as 
defined by the French Civil Code, which applies to 
movable property belonging to either of the par- 
ties at the time of the marriage, or acquired by 
either of them during the marriage. The Court of 


Appeal came to the conclusion, apparently with 
some reluctance, that they were bound by a de- 
cision of the house of lords in Lashley v. Hog (4 
Paton, 581), and held (reversing the decision of 
Mr. Justice Kekewich) that the effect of the 
change of domicil was to alter the rights of the 
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parties with respect to the movable property, and 
that as the parties were domiciled in England 
at the time of the husband’s death, their rights 
were governed by English and not by French law. 
The house of lords have now reversed this ce- 
cision, and have held that the rights which the 
wife aacquired under French law by the marriage 
were not affected by the husband’s subsequent 
change of domicil. Lashley v. Hog was distin- 
guished on the ground that, whereas by Scotch 
law (with which that case was concerned) a wife 
acquires by the fact of marriage no proprietary 
rights whatever, but merely an expectation of shar- 
ing, on his death, in the distribution of his prop- 
erty if he has not already disposed of it, under 
French law she acquires by virtue of the marriage 
a real proprietary right, with which the husband 
cannot interfere. The question as to the effect of 
a change of domicil after marriage on the rights 
of husband and wife with respect to movables, in 
the absence of any marriage contract or settlement. 
has hitherto been regarded by writers on private 
international law as an open one (see Dicey’s 
“ Conflict of Laws,” p. 648), and it is satisfactory 
to know that the view which has found most 
favor, and which appears to be in accordance with 
common sense, is now declared to be correct. — 
Law Journal (London). 


The original lines by Bishop Doane on the old and 
new century, published in the last issue, were furn- 
ished by one of the guests to whom we as well as our 
readers are indebted for the pleasure of there perusal. 


English Aotes. 


The youngest son of Lord Russell of Killowen., 
a lieutenant in the artillery, has been called out for 
active service. He has left for the Cape. 


By the death of Mr. Sergeant Spinks, who was 
the last survivor at the bar of the ancient Order of 
the Coif, the number of surviving sergeants is re- 
duced to two. Lord Field and Sir Nathaniel Lind- 
ley both became sergeants in 1875, but to the latter 
belongs the distinction of being the last sergeant 
created. 


The legal profession has reason to be proud of 
the readiness with which the members of the Inns 
of Court Rifle Corps have responded to the invi- 
tation to the volunteers to join the queen’s forces 
in South Africa. Over one hundred members of 
the corps have volunteered for the 
front. 


service at 


A fact scarcely less gratifying is that some 
sixty recruits have joined the corps during the 
present week. — Law Journal (London). 








Legal Langhs. 





She — “ What is the term applied to one who 
signs another person’s name to a check?” He — 
“ Five or ten years usually.” — Chicago News. 

A child, hearing that his mother had lost a long 
lawsuit, ran home and said: ‘* Dear mamma, I am 
so glad you have lost that nasty suit that used to 
plague you so.” 

Mr. Curran, observing one day in court a louse 
crawling on a brother barrister’s forehead, told 
him of it. ‘ You joke,” said the other. “If you 
have many such jokes in your head,” replied Cur- 
ran, “ the sooner you crack them the better.” 

An Irish bookseller, previous to a trial in which 
he was the defendant, was informed by his counsel 
that if there were any of the jury to whom he had 
any personal objections, he might legally chal- 
‘Faith, and so I will,” replied he: 
‘if they do not bring me off handsomely I will 
challenge every man of them.” 


lenge them. 


\ well-known judge often relieved his judicial 
wisdom with a touch of humor. One day during 
the trial of a case, Mr. Gunn was a witness in the 
box, and, as he hesitated a good deal and seemed 
unwilling, after much persistent questioning, to 
tell what he knew, the judge said to him: * Come, 
Mr. Gunn, don’t hang fire.” After the examina- 
tion had closed the bar was convulsed by the judge 
adding: “ Mr. Gunn, you can go off; you are dis- 
charged.” , 


Literary Hotes. 





The late Sir Henry Jenkyns, K. C. B., had al- 
most completed a book on 3ritish Jurisdiction 
Outside the United Kingdom.” It will be pub 
lished at an early date by the Clarendon Press, 
under the supervision of Sir Courtnay P. Ibert. 

The Living Age promises a paper on Robert 
Louis Stevenson’s Letters, by Augustine Birrell, 
in its issue for February 10. There could scarcely 
be a more delightful combination of author and 
subject. 

Hon. Thomas B. Reed, in writing of the mod- 
ern trust, does not seem to regard it either as an 
“octopus” or a bugaboo. “ My notion,” says he, 
Providence and the 
the universe are, in men’s 
talk, much inferior to the Revised Statutes before 
they are enacted, they are always found to be 
quite superior to them after they are enacted. In 
fact, nature abhors a monopoly as much as it does 
a vacuum.” Mr. Reed’s paper on Monopolies 
which is to appear in the Saturday Evening Post 
of February 10 — is a suggestive discussion of the 
methods of vast corporations. 
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